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Appeat No: V2l38-19/RAJ/2021

The below mentioned appeals have been ftled by the Appellants

(hereinafier refeffed fo as 'Appeliant No. 1 & Appellant No.2', as detailed in

Table below) against Order-in-Original No. 15 /ADC/AKS l2O2o-21 dated

21 .l .2021 (hereinafier referred to as 'impugned order') passed by the

Additional Commissioner, Central GST and Central Excise, Rajkot

(hereinafi.er referred /o as 'adjudicating authority) :-

Shri Dushyantbhai Bhavajibhai
Patel
Director of M/s. Legend
Ceramic Pvt. Ltd., Survey No.

25O13, Pipli-Jetpur Road, B/h
Topland Ceramic, At. Bela
Rangpar, Morbi- 36364 2.

2. The facts of the case, in brief, are that Appellant No. 1 was engaged

in manufacture of Ceramic Glazed & wall tiles falling under Chapter Sub

Heading No. 69089090 of the Central Excise Tariff Act, 1985 and was

holding Central Excise Registration No. AACCL0599EXM001. Intelligence

gathered by the officers of Directorate General of Central Excise Intelligence,

Zotal lJnil, Ahmedabad (DGCEI) indicated that various Tile manufacturers

of Morbi were indulging in malpractices in connivance with Shroffs /

Brokers and thereby engaged in large scale evasion of Central Excise duty.

Simultaneous searches were carried o:ut ot 22.12.2015 at the premises of

Shroffs in Rajkot and Morbi and various incriminating documents were

seized. On scrutiny of said documents and Statements tendered by the said

Shroffs, it was revealed that huge amounts of cash were deposited from al1

over India into bank accounts managed by said Shroffs and such cash

amounts were passed on to Tile Manufacturers through

rokers/Middlemen/Cash Handlers. Subsequently, simultaneous searches

ere carried out on 23.12.2015 and, 31.12.2015 at the premises of

Brokers/Middlemen/Cash Handlers engaged by the Tile manufacturers

and certain incriminating documents were seized. The search was also

i.
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No.

Appeal No. Appellants Name & Address of the
Appellant

1 v2lss1RAJ l2o2t Appellant No. 1

M/s. Legend Ceramic Pvt. Ltd.
Survey No. 250/3, Pipli-Jetpur
Road, B/h Topland Ceramic,
At. Bela Rangpar,
Morbi-363642.

2 v2/39 lRAJ l2O2r Appellant No.2
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Appeat No: V2l 38'19/ RAJ /2021

carried out at the factory premises of Appellant No' O 1 bn 19'O 1'2O 16,

which resulted into seizure of 50,252 boxes of Glazed Tiles in linished

condition valued at Rs. 96,73,510/- as well as seizure of incriminating

records and one laptop for further inquiry in the matter.

2.t Investigation carried out revea-led that the shroffs had opened bar1k

accounts in the names of their firms and passed on the bank account details

to the Tile manufacturers through their Brokers/ Middlemen. The Tile

manufacturers further passed on the bank account details to their

customers/ buyers with instructions to deposit the cash in respect of the

goods sold to them without bills into these accounts. After depositing the

cash, the customers used to inform the Tile manufacturers, who in turn

would inform the Brokers or directly to the Shroffs. Details of such cash

deposit along with the copies of pay-in-slips were communicated to the

manufacturers by the Customers. The Shroffs on conlirming the receipt of

the cash in their bank accounts, passed on tl.e cash to the Brokers after

deducting their commission from it. The Brokers further handed over the

cash to the Tile manufacturers after deducting their commission. This way

the sale proceeds of an illicit transaction was routed from buyers of goods

to Tile manufacturers through Shroffs and Brokers.

2.2 During scrutiny of documents seized from the office premises of NI/s

K.N. Brothers, Rajkot, & M/s Shree Ambaji Enterprises, and Shri Thakarsi

Premji Kasundra, Borker, it was revealed that the said Shroffs had received

total amount of Rs. 5, 10,96 ,7al I -in their bank accounts during the period

from Novemb er-2O14 to Dec-2015, which were passed on to Appellant No.

1 in cash through Brokers. The said amount was alleged to be sale proceeds

of goods removed clandestinely by Appellant No. 1.

3. Show Cause Notice No. DGdllAU136-171l2Ol9-2O dated

25.1I.2019 was issued to Appellant No. 1 calling them to show cause as to

why Central Excise duty amounting to Rs. 63,87,109/- should not be

demanded and recovered from them under proviso to Section 1 1A(4) of the

erstwhile Central Excise Act,1944 (hereinafier refened to as "Act") along

with interest under Section I 1AA of the Act and also proposing imposition

of penalty under Section 1lAC of the Act and fine in lieu of confiscation

under Section 34 of the Act. The Show Cause Notice also proposed

imposition of penalty upon Appellant No. 2 under Rule 26(1) of the central

Excise Rules, 2OO2 (hereinafier referred to as "Rules").

\")

(-(
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Appeat No: V2 / 38- 39 / RAJ / 2021

3.1 The above said Show Cause Notice was adjudicated vide the

impugned order wherein the demand of Central Excise duty amounting to

Rs.63,87,109/- was confirmed under Section 1fA(4) along with interest

under Section 11AA of the Act. The impugned order imposed penalty of Rs.

63,87,109 l- under Section llAC oi the Act upon Appellant No. 1 with

option of reduced penalty as envisaged under provisions of Section 11AC of

the Act. The impugned order also imposed penalty of Rs. 16,00,0OO/- upon

Appellant No. 2 under Rule 26(1) of the Rules.

4. Being aggrieved with the impugrred order, Appellants No.1 and 2 have

preferred appeals on various grounds, inter alia, as below :-

Appellant No. 1:-

(i) The adjudicating authority has relied upon Statements.of Shroff,

Middleman/Broker and Partners while conlirming the demand

raised in the show cause notice. However, tJle adjudicating

authority has passed the order without allowing cross examination

of Departmental witne sses in spite of specific request made for the

same. It is settled position of law that any statement recorded

under Section 14 of the Central Excise Act, 1944 car. be admitted

as evidence only when its authenticity is established under

provisions of Section 9D(1) of the Act and relied upon following

case laws:

(a) J.K. Cigarettes Ltd. Vs. CCE - 2009 .242lr EW 189 (Del).

(b) Jindal Drugs Pvt Ltd -2ot6 (340) E.L.T. 67 (P & H)

(c) Ambika International - 2018 (361) E.L'T. 90 (P & H)

(d) G-Tech Industries - 2016 (339) E.L.T. 209 (P & H)

(e) Andaman Timber Industries -2O I 5-TIOL-255 - SC-CX

if1 earmarttr Iron Pvt. Ltd - 2010 (255) E'L.T. 496 (All.)

rii

(ii) In view of the provisions of Section 9D of the Central Excise Act,

L944 and settled position of law by way of above referred

judgments, since cross examination of departmental witnesses

were not a-llowed their statements cErnnot be relied upon while

passing the order and determining the duty amount payable by it'

Especially when, there is no other evidence except so called oral

evidences in the form of those statements and un-authenticated

third party private records. Therefore, in view of the above,

impugned order passed by the learned Additional Commissioner

is liable to be set aside on this ground too.

b Page 5 of 27
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Appeat No: V2l 38-39/RAJ/2021

(iii) That the adjudicating authority has not neutrally evaluated the

evidences as well as submission made by it but heavily relied upon

the general statements of Shroff, Middleman/Broker, statements

of Directors as well as only scan copy of private records of Shri

Kasundra Kaka and Shree Ambaji Enterprises & K. N. Brothers

reproduced in the SCN. He has not seen that Shri Dushyant

Bha{ibhai Patel, Director of Appellant No. 1, had retracted his

statement by executing aflidavit before Notary on 2O.8.2O2O as

discussed in reply submitted to him.

(v) That the adjudicating authority based on the scan copy of certain

bank accounts of Shroff and scan copy of private records of

middleman/broker and general statements of Shroff and

middleman/broker tried to discard vital discrepancies raised by

the appellant without any cogent grounds. There is no link

between the bank accounts of Shroff and private records of

middleman/ broker. Therefore, in absence of receipt of cash by the

Shroff, Iink of such payment to middleman/broker and payment

I

II
:i(

3 Page 6 of 27

(iv) That root cause of investigation which lead to demand of Central

Excise duty viz. Bank Statements of various bank accounts (like B

Scanned Images at page 7 to 14 of Annexure-A) referred in

Statement dated 23.12.2015 of Shri l,alit Ashumal Gangawani,

Actual Owner of M/s. K. N. Brothers, Rajkot, and also other bank

accounts referred in Annexure - B and Annexure-RUDs to the SCN

are neither supplied with SCN nor relied upon for demanding the

duty. The sarne are neither seized from the premises of M/s. K. N.

Brother nor produced by any of the person viz. owner of M/s K.N.

Brottrer during recording of their statements. When the source of

the amount received by the Shroff is not relied upon, how

documents of middleman/broker can be relied upon? Certainly,

same cannot be relied upon as Annexure - B is said to have been

prepared on the basis of record recovered from one of the Shroff

M/s K N Brothers/Shree Ambaji Enterprises, Rqlkot with other

shroff and record recovered from the middlemen/brokers/ Shri

Kasundra of Morbi. in absence of relying upon proof of receipt of

fund by Shroff, it cannot be presumed that middlemen/brokers

had received the funds which were distributed to tile

ma-nufacturer.

!\
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Appeat No: V2l38-39/RAJ/2021

of cash to appellant, it is erroneous to uphold the allegations

against appellant. He not only failed to judge the aliegations,

documentar5r evidences and defence neutrally but also failed as

quasi-judicial authority and following principal of natural justice

by passing speaking order as well as following judicial discipline

too. Therefore, impugned order passed by him is liable to be set

aside on this ground too.

(vi) That in the entire case except for so called evidences of receipt of

money from the buyers of tiles that too without identity of buyers

of the goods as well as identity of receiver of such cash from the

middleman, no other evidence of manufacture of tiles,

procurement of raw materials including fuel and power for

manufacture of tiles, deployment of staff, manufacture,

transportation of raw materials as well as finished goods, payment

to all including raw material suppliers, transporters etc. in cash,

no inculpatory statement of manufacturer viz. appellant, no

statement of any of buyer, no statement of transporters who

transported raw materia,ls, who transported finished goods etc. are

relied upon or even available. It is settled position of law that in

absence of such evidences, grave allegations clandestine removal

cannot sustain. It is also settled position of law that grave

allegation of claldesline removal cannot sustain on the basis of

assumption and presumption and relied upon foliowing case laws:

(a) Synerry Steels Ltd.- 2O2O (372) ELT L29 (Tri. - Del.)
(b) Savitri Concast Ltd. - 2015 (329) ELT 213 (Tri. - Del.)
(c) Aswani & Co. - 2Ol5 (3271 ELT 81 (Tri. - Del.)
(d) Shiv Prasad Mills Pvt. Ltd. - 2015 (329) ELT 250 (Tri. - Del.)
(e) Shree Maruti Fabrics - 2014 (31 1) ELT 345 (Tri. - Ahmd.)

(vii) That it is not a matter of dispute that Tiles were notified at Sr. No.

58 and 59 under Notification No. 49/2008-C.E.(N.T.) dated

24.12.2008 as amended issued under Section 44 of the Central

Excise Act, 1944. Accordingly, as provided under Seclion 4A ibid

duty of excise was payable on the retail sale price declared on the

goods less permissible abatement @ 45%. Thus, dut5z of excise was

payable @ 12.36% (upto 28.02.2015) and @ 12.5Oo/o with effect

from 01.03.2015 on the 55% of retail sale price (RSP/MRP)

declared on the goods/packages. That the investigation has

nowhere made any attempt to find out actual quantity of tiles

manufactured and cleared clandestinely. No attempt was made to

PaEe 7 of 27
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Appeal No: V2l 38-39/RAJ/2021

know whether goods were cleared with declaration of RSP/MRP or

without declaration of RSP/MRP on the goods/packages' There is

no evidence adduced in the impugned show cause notice about

any case booked by the metrolory department of various states

across India against appellant or other tile manufacturers that

goods were sold by it without declaring RSP/MRP' Though there

is no evidence of manufacture and clearance of goods that too

without declaration of RSP/MRP it is not only alleged but also duty

is assessed considering the so called alleged realised value as

abated value without any legal backing. Neither Section 4A ibid

nor rules made there under provides like that to assess duty by

taking realised value or transaction value as abated value and the

investigation has failed to follow the said provisions' Therefore,

sake of argument it is presumed that if RSP/ MRP was not declared

on packages then also it has to be determined in the prescribed

manner i.e. as per Section 4A(4) read with Rule 4(i)of Central

Excise (Determination of Retail Sale Price of Excisable Goods)

Rules, 20O8 and not by any other manner. As per the said

provisions, highest of the RSP/MRP declared on the goods during

ttre previous or succeeding months is to be taken for the purpose

of assessment and in absence of other details of quantity etc' such

realised value duty cannot be quantified. In any case duty has to

be calculated after allowing abatement @ 45Yo.

(viii) That all the allegations are baseless and totally unsubstantiated,

theqefore, question of alleged suppression of facts etc' also does

not arise. None of the situation suppression of facts, wilful mis-

statement, fraud, collusion etc. as stated in Section 11A(4) of the

CentralExciseAct,lg44existsintheinstantcasebutitisalleged

suppression of facts in the impugned notice based on the above

referred general allegation.

A ellants No

(i) Their firm has already filed appeal against the impugned

order as per the submission made therein contending that

impugned order is liable to be set aside in limine arl.d

therefore, order imposing penalty upon them is also liable to be

set aside.

(ii) That it is a settled position of law that for imposition of penalty

under Ruie 26, inculpatory Statement of concern person must

J., I;
ri

I
!
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be recorded by the investigation. However, in the present case,

no statement was recorded during investigation and hence, no

penalty can be imposed under Rule 26.

(iii) That no penalty is imposable upon them under Rule 26(1) of

the Central Excise Rules, 2OO2, as there is no reason to believe

on their part that goods were liable to confiscation.

(iv) That there is no single documentar5z evidence to sustain the

allegations; that tJle seized documents are not at all sustainable

as evidence for the reasons detailed in reply filed by the

Appellant No. 1. Investigating officers has not recorded

statement of any buyers, transporter, supplier etc. Allegation

of clandestine manufacture and removal of goods itself is

fallacious.

(v) That even duty demand has been worked out based on adverse

inference drawn by investigation from the seized documents

which itself are not sustainable evidence for various reasons

discussed by their ftrm i.e. Appellant No. 1 in their reply; that

under the given circumstances no penalty can be imposed

upon them under Rule 26 ibid and relied upon the following

case laws:

(a) Manoj Kumar Pani - 2O2O (260) ELT 92 (Tri. Delhi)
(b) Aarti Steel Industries - 2010 (262) ELT 462 (Tri. Mumbai)
(c) Nirmal Inductomelt Pvt. Ltd. - 2OlO (259) ELT 243 (Tri.

Delhi)

("i) In view of above, no penalty is imposable upon them under Rule

26 of the Central Excise Rules, 2002,

4. Personal Hearing in the matter was scheduled on 16. 11.2021. Shri

P.D. Rachchh, Advocate, appeared on behalf of Appellant Nos. 1 to 2. He

reiterated the submissions made in appeal memoranda as well as in

synopsis submitted during hearing.

5. I have carefully gone through the facts of the case, the impugned

order, the appeal memoranda and written as well as oral submissions made

by the Appellants. The issue to be decided is whether the impugned order,

in the facts of this case, confirming demand on Appellant No. 1 and

posing penalty on Appellant Nos. 1 & 2 is correct, legal and proper or not

On perusal of records, I find that an offence case was booked by the

officers of Directorate General of Central Excise Intelligence, Ahmedabad

against Appellant No. I for clandestine removal of goods. Simultaneous
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-ti
]rt

(-{

\d'



Appeat No: V2l38'39/RAJ/202'l

searches carried out at the prelnises of Shroff / Brokers / Middlemen

situated in Rajkot and Morbi resulted in recovery of various incriminating

documents indicating huge amount of cash transactions. on the basis of

investigation carried out by the DGCEI, it was alleged that various Tile

manufacturers of Morbi were i::dulged in malpractices in connivance with

shroffs / Brokers and thereby engaged in large scale evasion of central

Excise duty. During investigation, it was revealed by the investigating

officers that the Tile manufacturers sold goods without payment of duty and

collected sale proceeds from their buyers in cash through said

Shroff/ Brokers/ middlemen. As per tlr,e modus operandi unearthed by the

DGCEI, the Tile manufacturers passed on the bank account details of the

Shroffs to their buyers with instructions to deposit the cash in respect of

the goods sold to them without bills into these accounts. After depositing

the cash, the buyers used to inform the Tile manufacturers, who in turn

would inform the Brokers or directly to the Shroffs' Details of such cash

deposit along with the copies of pay-in-slips were communicated to the Tile

manufacturers by the Customers. The Shroffs on confirming the receipt of

the cash in their bank accounts, passed on the cash to the Brokers after

deducting their commission from it. The Brokers further handed over the

cash to the Tile manufacturers after deducting their commission. This way

the sale proceeds was allegedly routed ttrrough Shroffs/ Brokers/

middlemen.

V. I find from the case records that the DGCEI had covered 4 Shroffs

and 4 brokers/middlemen during investigaiion, which revealed that 186

manufacturers were routing sale proceeds of illicit tralsactions from the

said Shroffs/Brokers/Middlemen. I find that the DGCEI h.as, inter alia,

relied upon evidences collected from the premises of Shri K'N. Brothers,

Rajkot, Shroff, and Shri Thakarshi Premji Kasundra, Morbi, Broker, to

allege clandestine removal of goods by the Appellants herein. It is settled

position of law that in the case involving clandestine remova-l of goods, initial

burden of proof is on the Department to prove the charges. Hence, it would

be pertinent to examine the said evidences gathered by the DGCEI and

relied upon by the adjudicating authorify in the impugned order to confirm

the demand of Central Excise dutY.

7.L. I frnd that during search carried

Brothers, Rajkot, Shroff, on 22.12.2O1

The s te records contained

out at the offrce premises of M/ s K.N'

5, certain private records were seized.

bank statements of various balk
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accounts operated by M/s K.N. Brothers, sample of which is reproduced in

the Show Cause Notice. I find that the said bank statements contained

details like particulars, deposit amount, initiating branch code etc. Further,

it was mentioned in handwritten form the name of city from where the

amount was deposited and code name of concerned middlemen/Broker to

whom they had handed over the said cash amount.

7.2. I have gone through.the Statement of Shri Lalit Ashumal Gangwani,

Owner of M/s K.N. Brothers, Rajkot, recorded on23.l2.2Ol5 under Section

14 of the Act. In the said statement, Shri Lalit Ashumal Gangwani, inter

alia, deposed that,
*Q.5 

Please give details about yotu work in Nf/s Ambaji Enterprise, Rajkot

and lWs K.N. Brothers, Rajkot.

A.5. ... ... We have opened the above mentioned 9 bank accounts and give

the details of these accounts to the Middlemen located in Morbi. These middle

men are working on behalf of Tile Manufachrers located in Molbi. These

Middlemen then gives our Bank details to the Tiles Manufacturers of.Morbi

who in tum further passes these details to their Tiles dealers located all over

India. The Tiles dealers then deposit cash in these accounts as per the instruction

of the ceramic Tiles Manufacturers who in tum inform the Middlemen. The

Middlemen then inform us about the cash deposited and the name of the city

from where the amount has been deposited' We check all our bank accotmls

through online banking system on the computer installed in our office and take

out the printout of the cash amount deposited during the entire day in all the

accounts and mark the details on the printouts. On the same day' latest by I 5:30

hours, we do RTGS to either M/s Siddhanath Agency and or to M/s

Radheyshyam Enterprises in Sakar Complex. Soni Bazar, Rajkot. In lieu ofthe

RTGS, NI/s Siddhanatl Agency and or to Ir4/s Radheyshyam Agency gives the

cash amount. The said cash is then distributed to concem Middlemen'

Q.6: Please give details of persons who had deposited the amount in your lirms'

.4.6. We are not aware of any persons who had deposited the cash amount in

our bank accounts, the ceranric Tile Manufachrers direct the said parties to

deposit the amoult in cash in these accounts. As already stated above. we had

given our bank accounts details to the middle man who had in nrm given these

numbers to the Tile Manufacturers."

7.g I find that during the recording of statement by Shri Thakarshi Premji

Kasundra, Morbi, a broker/middlemen, on 24.12.2015 and on 28'12'2015,

certain private records were submitted by him. As reproduced in the Show

Cause Notice, the said private records contained details like name of shroff,

ived, name of the person / authorized representative who

from him, date on which cash was handed over and name

of Tiles manufacturer of Morbi.

ash amount rece

llected the cash

,{-.f

4il
f the beneficiary
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7.4 I. have gone through the Statements of Shri Th'akarshi Premji

Kasundra, Morbi, record ed on 24.t2.2015 and 28.12.2015 under section

14 of the Act. In the said statements, shri Thakarshi Premji Kasundta, inter

alia, deposed that,

S,A dated 24.1 .2015

"Q.1: Please explain the business actiuities oJ M/s' GaAati EnterPrise, Morbi'

A.1: M/s. Gagati Enterprise, Morbi is running business as a broker since

Nouember, 2011. I am handling all the daA to dag uork of the firm including

Accounts. MA finn is workitg as a middleman betlxeen Shrolfs and

mg clients, iho are Ceramic Tile manufacturers/ Traders' In ihis

,i'gard, mg said. clients approach me and inform that their certain amount oi

^6n.g 
h;. been depoiiied bA tlvir alstomers in the accounts of my

Shrofls. Accordinglg, I approach concented Sfuoff to deliuer the cash

amoint to me fir 
-subsequent 

distibution to mA clients' For this uork, I
generally chargi Commission @ 0.0596 of the amount, so rlistibuted to the

Zon""rnid Maiufadurers/ Traders. I further explain in detail that mg Shtoffs

haue giuen me o bank account number and the said number uas giuen bg me to

my clients. Accordingly, d.ealers/ buAers of tle tile manuJachners (tttho are mg

ctlents) deposit itu cash amount in the said account of the

ShroJfs as pir the instructiotls of the Ceramic Tile manufactLlrers Mg clients then

infoir ne about tlrc cash deposited and the name af the citA irom uhere the

anount has been deposited. And once the said amount is deposited in the account

of mg Shroffs, mg uork is to receiue ihe cash from the Shroffs and deliuer the

i"^i to 
^y 

clieits. I further srate that generallg Shi Nitinbhai A. Chikhani of
M/ s. Maruti Enterpise & M/ s. India Enterprise, Rajkot, used to deliuer the cash

to nrc. MA Shroffs are M/ s. Maruti Enterpise and M/ s. India Enterprise' Rajkot'

which is operated bg Shn Nitin A. Chikhani & M/ s- Ambaji Dfierprises and M/ s

K.N. Brothers, both situated ot Rajkot, ttthich is operated bg Shri Lalitbhai

Ganguani.

Q.3: Please produce all documents/ files/ diaies/ regbters, pertaining to aforesaid

business actiuitg of gour firm nam.elg M/ s. Gagati Enterprise, Morbi for the period

from inception of the frm to till date.

A.3: I produce heretuith one 'Ofice time" make Notebook containing pages from
1 to 1 60 . The said notebook contains the details of cash amount receiued from the

Shroffs for ilistibution of tlle same to mg clients l'e' Ceramic Tile

manufacturers/ Traders, for the peiod from 24.11.2015 to 21 .12.2015. I funher
explain the details shoutn at Entry No. l at the lefi stde of Page No.1 of the said

Notebook as under:

2758040 shiu 23-11 TPK

The first column'2758040' represents the amount receiued from Shn Nitin

Chiiani of M/ s. India Enterprbe, Rajkot (shiu). The second alumn 'shiu"

represents tlw ade name giuen to Shri Nitin Chikani- The third column "23'11"

represents the date oJ transaction. The forth afumn 'TPK" represents the short

abbreviation of mg name.

. In uiew of the above, I state that on 23.11.2015, I haue receiued Rs.27'58'040/-

from mg shroff nam.elg Shn Nitin Chikani.

In the same manneL the other enties luzue been made duing the course of regular

business in this notebook.

Now I explain the details sholln at Dntry No. O3 at the ight side of Page No' 1 of
the said Note book as under:
497730 Aliue Chandresh (3)

The fi.rst alumn " 497730' represents the name of the person, toho collected the

amount of belrulf of the Ceratnic Tile Manufacturer.

I.
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The Second column 'Aliue" represeti the code nam.e giuen to tlrc Ceramic Tiles
Mattufacturer-
The third column .(3)" represents the nurnber of enties of the cash amount made
bA the customers of Ceramic Ttles Manufachlrers.
In uteut of the aboue, I state that on 24.1 1.2015, I haue paid Rs. 4,97,730/- (sunt

total of three transactions) to Shn Chandresh of M/ s Ative Ceramics.

In the sanle manner, ttLe other entrtes haue been mad.e duing the course dfregular
lrzsiness in this notebook.

O.5; Pleose gtue the details of gour clients i.e. Ceramic Tile

manufacturers.

A.5: Sir, the follouing Ceramic Tlle Manufacturer/ traders are mg clients:

Staternertt dated 28.12.2015:

Q.4. Please state uho has made the enties in these 28 records consisttng of
Diaies and uhg these entrtes haue beert made?

A.4. I haue personallg made the entries in all these 28 diaies. On some pages,
the uiting mag be different. Those enties haue been made bg mg son ulteneuer
I am out of station or in the ofi.ce- These enties pertains to the cash receiued
from the uaious Shroff and cash paid to the Ceramic Tile manufacturers.

Q.5. Ttto tApes of record.s are maintained bg Vou. One in the Writtng pads and
other is in Pocket small diartes. Please eqtlain uhat theg contain?

4.5. I am first erylaining the details m.entioned in the Witino pads. The Witing
pads contain the d.etaits receiued. Irom the Ceramic Tile ianufachrers. Tli
manufacfifiers or his representattue calls me in the moming or noon and irtform
the amount of cash deposited ftom a particular city or sometimes the amount to
be deposited in cash on that day from a partianlar citA. The amount is then
entered on the respectiue pages in 'thousands' ie. ,O00' are to be add_ed.. lf the
amount is in thousand. and hundreds then it is dilferentiated uith / . For example
Rs. 88O0/- is urttTen as 8,/8 and in that ca.se 'O0' are to be added. Then the
name of the citg is mentioned from tuhere the amount is to be receiued . Lastly the
name of the account is mentioned in code u.tord i.e. th.e name of the Bank and or
details of the account holder or his fi.rm's name. Afer that uill call the respectiue

,b

S.1Vo. Name of the
Manufacfurer

Tile Person coming
colleding cash

fo, Code used

1 Landgrace Ceramic Put
Ltd

Ralubhai LMR

2 Zet Granito Put Ltd Nauan Nagan
Aqua Top Nirteshbhai ATP

4 Omson Atti\bhai oMs
5 Ador Yoqeshbhai ADR

Nanta Ceramic Kantibhai NAYA

7 Koto Ceramic Mauankbhai ATAL

B Qbo Ceramic Bipinbhai QBO

Dpson Ceramic Hardikbhai Hardik

10 Omano Tiles Nileshbhc.i OMN.T

11 Bhaqat Laxrnanbhai Bhagat

12 Artotu Ceramic Damji Damji

13 SutLtel Hitesh Sunlet
14 Skumax Tltshar TLshar
t5. Delta Parth, Darshan Parth

16. Okland Kishrl'n OKK
17. Saheb Ceramic Niren Niren
18. Akruti Kantibhai Akruti
19 Bej Ceramic Prashant, Anil Bei
20 Presco Ceramic Ditoiant Polo

21. L.D Cera.mic DI!sitgant iD
22. Hiltop Ceramic Hitesh H202
23 Simpex Gratito P Ltd Bhauin Smpx
24 Shree Ceranic Shaileshbhoi sss

,i.

a.;
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Shroff and irdorm him the account name and. tlle name of citg irom where the

anlount is to be receiued and uhen he confintls the receipt, Lue put a code mo,rk

uiz 'Star', Tiangle' and 'X in a ctrcle' against that enfu- Different code mark has
been allolted to dilferent Shroffs. For example "Star" h,.s been allotted to Shri

Latit Ganguani of Rajkot, ' Tiangle' luts been allotted to Stvi Nitin Chikani of
Rajkot qnd ' X in a circle' ll,,s been allotted to Stvi Sandeep of Jamnagar. "

't.S I also lind that search was also carried out at the factory premises

of Appellant No. 1 on l9.Ol.2016, which resulted in seizure of 50,252 boxes

of Glazed Tiles in finished conditions valued at Rs. 96,73,510/-.

7.5.1. I have gone through the Statement of Shri Dushyant Bhavjibhat

Patel, Appellant No. 2, who was Director of Appellant No. 1, recorded on

2O.OL2O|6 under Section 14 of the Act. In the said statement, Shri

Dushyant Bhavjibhai Patel, inter alia, deposed through questionaries that,

Que. Please peruse the Panchnama dated 19-01-2016 draun at gour factory/units
situated at M/5. Legend Ceramic Put. Ltd, Surueg No.2S0/3, PipliJetpur Road,

At. Bela Rangpar, Dist lorbi (Gularat). Do you agree uith the contents and
proceedings oJ the said Panclnama?

Ans. I haue perused tlw Panchnama d.ated 1 9-0 1 -20 1 6 draun at my factory premises
situated at M/5. lagend Ceramic Put. Ltd, Suruey No.2S0/3, PipliJe@ur Road,

. At. Bela Rangpar, Dist. Morbi(Gujarat) and I confirm the coiectness of the facts
sho7.l,'" in the said Panchnama and in token of hauing gone through the same and
anectness of it, I put mA dated signature on it.

Que. Are you agreed to the seizure of unaccounted stock of ceramic Jloor tiles mctde
' duing the Panchnama ?

Ans. Yes. I utas present duing the Panclmama proceedings and agreed to the seizure
of the tiles therein. I undertake to keep tte said goods in safe anstodg and uill
clear the same afier obtaining necessary permission from the Central Excise

department and on payment of applicable Central Excise duty.

Que. Who is Shri Jageshbhai?
Ans. jageshbhai Shankarbhai Patel (Mob-9825223284) is one of the directors since

inception.

Qua Who is Shn Trilok?
Ans. Trilok (Mot-9909202798) has been looking afier the office uork of tlrc factory

since more than one Aear.

Que. Wn is Sh'i Ankit?
Ans. Slvi Ankit (Milb'9825342812) is our factory employee.

Que. Who is Aasif.)
Ans. Shti Aasif (Mob-88668'17O'1?) is our diuer.

Que. Who is Shti Kishor?
Ans. Shri Kishor Mob 9909831434 is our ofice staff,

Que. Wtn is Hagt?
Aus, Shri Hasu is our emploAee (9879599384)

Que.Pleaseseethestdtementtlatedstatementdated24.l2.2olSofshnThakarshi
Premil Kastndra and the uork-sheet prepared on the basis of the note-pads

produced bg him. The said uork-slrcet shortts the cash amounts collected bg the

p.rsons o7 jou, 
"ompang 

named aboue from Shi Kaxtndra' whA uere these cash
' amounts colleded?
Ans.IhauegonethroughtLLestatementdated24.l2.2ol5ofshnTlakarshiPremJi

Kasundia and the iork-sheet prepared on the basis ofthe pages of the note pads-

produced bg him and in token of-hauing gone tlvough and confirmation thereof' I
^put 

mg da{ed signafitre on the same' Due to the competition in the tile industry'

ie nid made uiious clearances to the 'buVers across the country tuithout C Ex'-

Inuoices and uitlnut pagment cf C Ex duty' The pagments against the said

clearances utere deposi{ed in thl bank accounts of diifereat shroffs tttho have

giuen the said cash amounts to Shi Kasundra utho in turn gaue it to us We haue

collected. the cash amount ofRs 5,10,96,781/ - from Sh'i Kasundra'

Que. Do Aou knout the shrojfs directlg?

Ans. No. We knout Sh'i Kostdra who co ntacts the shroffs for the said transaclaons'

We do not come in contact of shroffs Shi Kasundra provides us the bank account

1V the shroffs. We inform the same to our bugers. Bugers deposit the cash in

I
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shroff account and intimate us ouer phone. We infom the same to Sh'-i Kasundrq.

Sh'i Ka.s)ndra accordinglg collects tle cash from shroffs and hands ouer to us.

Que. Haue gou maintained the details of clearances of boxes against those cash
receipts?

Ans. We haue not preserued the said details.

Que. Do gou haue the details of the qgntitg, qualitg, number and MRP of the boxes

of tiles against which the cash pagments uere made bg Aour buAers through the

shroffs and SLri Kasundra.
Ans. No. We haue not kept such details and. hence ute are unable to stbmit.

7.6 I have gone through the Statement of Shri Harishankar Sharma, S/o

Shri Mahesh Kumar Sharma, Director of M/s Sharma Tiles Pvt. Ltd.,

recorded on 04.06.2019 urder Section 14 of the Act read with the Section

174 of Central GST Act, 2OL7. In the said statement, Shri Harishankar

Sharma S/o Shri Mahesh Kumar Sharma, inter alia, deposed that his firm

had purchased tiles from various tiles manufacturer and one of them is lI/s

Legend Ceramic Pvt. Ltd., Morvi (Ans. 05). He also deposed that his firm

had purchased tiles from M/s Legend Ceramic Pvt. Ltd., Morvi and others

without invoice by adopting procedures to receive the tile box which were

having more value than the value deciaring in Invoice (in other word tiles of

higher grade received but invoice received for such tiles having lower grade-

The value of invoice is lower than the value of goods received by them)' He

also deposed that the amount of differenLial value of such boxes to the tiles

manufacturer, depositing the amount in bank account number informed by

the said manufacturer (Ans.12 and 13).

8. On analyzing the documentary evidences collected during search at

the office premises of M/s K.N. Brothers, Rajkot, Shroff, and documents

submitted by Shri Thakarshi Premji Kasundra, Morbi, broker/ middlemen

during recording of statement, as well as deposiLion made by Shri Lalit

Ashumal Gangwani, owner of I\I/s K.N. Brothers, and Shri Thakarshi Premji

Kasundra in their respective Statements recorded under Section 14 of the

Act, I find that customers of Appellant No. t had deposited cash amount in

bank accounts of Shroff M/s K.N. Brothers, Rajkot, which was converted

into cash by them and handed over to Shri Thakarshi premji Kasundra,

Morbi, Broker/Middlemen, who admittedly handed over the said cash

amount to Appellant No. 1. This arrangement of collecting cash from their

buyers through M/ s K.N. Brothers, Shroff and Shri Thakarshi premji

Kasundra, Broker/ Middlemen was duly admitted by Appellant No. 2, who

Director of Appellant No. 1, as reflected in his Statement recorded

s\

.i
i
\

':t 'urider Section 14 of the Act on 20.1.2016, relevant portion of which is,': I
' , .,#p.oauced supro. Appellant No. 2 clearly deposed in his Statement that

).'-:'''.'.".",/

L
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they had made various clearances to the buyers across the country without

Central Excise invoices and without payment of Central Excise duty and on

their directions, their buyers had deposited cash against sale proceeds of

Ceramic Floor and Wall Tiles sold by them and that ttrey had received cash

totally amounting to Rs. 5,10,96,781/- through Shri Thakarshi Premji

Kasundra, broker.

8.1 I also find that during the search carried out at the factory premises

of Appellant No. 1 on 19.1.2016, 50,252 boxes of Glazed Tiles in frnished

condition were not found recorded in RG-l register and hence said boxes

valued at Rs. 96,73,510 f - were placed under seizure. It is observed that

Show Cause Notice dated 12.7.2016 was issued, inter alia, for confiscation

of seized goods, which was adjudicated by the Asst. Commissioner,

Division-i, IVIorbi vide Order-in-Origiaal No. 26lDl2016-17 dated

29 .3.2017 , who confiscated the seized goods and imposed redemption fine

of Rs. 50,000/- in lieu of confiscation, confirmed demand of Rs. 12,09,189/-

and imposed equivalent penalty under Section l lAC of the Act. In the said

order, penalty was also imposed under Rule 26 on the hrm and Director.

Thus, the Department has adduced sufflcient evidence that Appellant No. 1

was involved in clandestine removal of goods.

A.2 On examining the Statements of Shri Lalit Ashumal Gangwani, owner

of M/s K.N. Brothers, Rajkot, and Shri Thakarshi Premji Kasundra, Morbi,

it is apparent that tJ:e said Statements contained plethora of the facts,

which are in the lceowledge of the deponents only' For example, Shri

Thakarshi Premji Kasundra deciphered the meaning ofeach and every entry

written in the private records seized from his premises. He also gave details

of when and how much cash was delivered to which Tile manufacturer and

even concerned person who had received cash amount. He deposed that he

used to hand over cash received from Shroff to persons of Appellant no.1.

This facts have been corroborated during investigation and found to be true

as Appellant No. 2 concurred with the contents of the said statements. lt is

not the case that the said statements were recorded under duress or threat.

Further, said statements have not been retracted' So, veracit5r of deposition

made in said Statements is not under dispute'

8.3 I find that the Appellant t\o' t had devised such a modus operandi

that it was almost impossible to identify buyers of goods or transporters

who transported the goods. The Appellant No' 1 used to inform M/s K'N'

\.. Page 16 of 2v



Appeat No: V2 / 3E- 39 / RAJ / 2021

Brothers, Rajkot, Shroff, or Shri Thakarshi Premji Kasundra, Morbi,

Middlemen, about deposit of cash in bank accounts of Shroff on receipt of

communication from their buyers and such cash amount would reach to

them through middlemen/brokers. When cash amount was deposited by

buyers of goods in bank accounts of Shroff, the same was not reflected in

bank statements, as emerging from the records. So, there was no details of

buyers availabie who had deposited cash amount in bank accounts of

Shroff. This way the Appellant No. I was able to hide the identity of buyers

of illicitly removed goods. It is a basic common sense that no person tvill

maintain authentic records of the illegal activities or manufacture being

done by it. It is also not possible to unearth all evidences involved in the

case. The adjudicating authority is required to examine the evidences on

record and decide the case. The Honble High Court in the case of

International Cylinders hrt Ltd reported at 2OlO (255) ELT 68 (H.P.) has

held that once the Department proves that something illegal had been done

by the manufacturer which prima facie shows that illegal activities were

being carried, the burden would shift to the manufacturer.

A.4 It is also pertinent to mention that the adjudicating authority was not

conducting a trial of a criminal case, but was adjudicating a Show Cause

Notice as to whether there has been clandestine removal of excisable goods

without payment of excise duty. In such cases, preponderance of

probabilities would be sufficient and case is not required to be proved

beyond reasonable doubt. I rely on the Order passed by the Hon'ble

CESTAT, Banglore passed in the case of Ramachandra Rexins Pvt. Ltd.

reported as 2013 (295) E.L.T. 116 (Tri. - Bang.), wherein it has been held

that,

"7.2 In a case ofclandestine activity involving suppression ofproduction and
clandestine removal, it is not expected that such evasion has to be established
by the Departrnent in a mathematical precision. After all, a person indulging in
clandestine activity takes suflicient precaution to hide/destroy the evidence.
The evidence available shall be those left in spite of the best care taken by the
persons involved in such clandestine activity. In such a situation, the entire facts
and circumstances of the case have to be looked into and a decision has to be
arrived at on the yardstick of 'preponderance of probability, and not on the
yardstick of'beyond reasonable doubt', as the decision is being rendered in
quasi-judicial proceedings."

8.5 I also rely on ttre Order passed by the Hon,ble Tribunal in the case of

A.N. Guha & Co. reported in 1996 (86) E.L.T. 339(Tri.), wherein it has been

held that,

"In all such cases of clandestine removal, it is not possible for the Department
'./

..*--.

i
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to prove the same with mathematical precision. The Departrrent is deemed to

have discharged their burden if they place so much of evidence which, prima

facie, shows that there was a clandestine removal ifsuch evidence is produced

by the Department. Then the onus shifts on to the Appellants to prove that there

was no clandestine removal".

8.6 I find that Appellant No. 2 had admitted about clandestine removal

of goods in his Statement recorded under Section 14 of the Act on

20.Ol.2016. In catena of judgments, it has been held that admitted facts

need not be proved. I rely on the Order passed by the Honble CESTAT,

Mumbai in the case of S.M. Steel Ropes reported as 2014 (304) E.L.T. 591

(Tri. - It4umbai), wherein it has been heid by the Hon'ble Tribunal that,

"The adjudicating authority has confirmed the demand only on the basis of

figures given in the statements of Shri Balkrishna Agarwal' In the absence of

delivery challans which were recovered and seized at the lime of Panchanama

proceedings, he has not taken the computation of demand based on such

delivery challans as reflected in the annexure to the show-cause notice.

Therefore, the adjudicating authority has strictly proceeded based on the

evidences available which in the present case are the statements of Shri

Balkrishna Agarwal. As to the question whether the demands can be confirmed

on the strength of confessional statements, this position stands settled by the

'decision of the Hon'ble Apex Court in the case of K.l Pavunny v. Asstt.

Collector (HQ) Central Excise Collectorate, Cochin - 1997 (90\ E.L.T.241
(S.C.) wherein it was held that confessional statement of accused, if found to

be voluntary, can form the sole basis for conviction. Only if it is retracted, the

Court is required to examine whether it was obtained by threat, duress or

promise and whether the confession is iruthfrrl. In the present case, we find that

there is no retraction ofthe confessional statement by Shri Balkrishna Agarwal.

As regards the lack ofcorroborative evidence, it is a settled position oflaw that

"'admitted facts need not be proved" as held by the Hon'ble High Court ol
Madras in the case of Govindasamy Ragupathy - 1998 (98) E.L.T. 50 (Mad). In

a recent decision in the case ofTelestar Travels Pvt. Ltd. - 2013 39 E. T

(S.C.), the Hon'ble Apex Court held that reliance can be placed on statement if
they are based on consideration of relevant facts and circumstances and found

to be voluntary. Similarly in the case of CCE, Mumbai v. Kalverl Foods lndia

(S.C.) the Hon'ble Apex Courl held that if thePvr. Ltd. - 2 lt 70 E.L.T.

statements of the concemed persons are out of their volition and there is no

allegation of threat, force, coercion, dwess or pressure, such statements can be

accepted as a valid piece ofevidence. In the light ofthe above decisions, we are

of the considered view that the confirmation of duty demand based on the

voluntary statements of the Managing Partner of the appellant firm is

'sustainable in law. consequently, the interest and penal liabilities imposed on

the appellants would also susiain'"

g. After careful examination of evidences available on record in the form

of documentary evidences as well as ora-l evidence, l am of the considered

opinion that the Department has discharged initial burden of proof for

alleging clandestine removal of goods and the burden of proof shifts to the

assessee to establish by independent evidence that there was no clandestine

removal and the assessee cannot escape from the rigor of law by picking

loopholes in the evidences placed by the Deparlment' I rely on the decision

rend e Hon'b1e IVladras High Court in the case of Lawn Textile Mills

j@
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Pvt. Ltd. reported as 20l8 (362) E.L.T. 559 (Mad.), wherein it has been held

that,

"30. The above facts will clearly show that the allegation is one of clandestine

removal. It may be true that the burden of proving such an allegation is on the

Department. However, clandestine removal with an intention to evade payment

of duty is always done in a secret manner and not as an open transaction for the

Department to immediately detect the same. Therefore, in case of clandestine

removal, where secrecies involved, there may be cases where direct

documentary evidence will not be available. However, based on the seized

records, ifthe Department is able to prima facie establish the case ofclandestine

removal and the assessee is not able to give any plausible explanation for the

same, then the allegation ofclandestine removal has to be held to be proved. In

other words, the standard and degree ofproof, which is required in such cases,

may not be the same, as in other cases where there is no allegation ofclandestine

removal."

10. The Appellant has contended that since cross examination of

Departmental witnesses were not allowed, their statements cannot be relied

upon while passing the order and determining the duty amount payable by

it. In this regard I find that the Appellant No. t had sought cross

examination of Shri Dushyant Bhavjibhai Patel, Director of Appellant No. 1,

Shri Harishankar Sharma S/o Shri Mahesh Kumar Sharma Director of M/s

Sharma Tiles Pvt. Ltd., Chennai, Shri Lalit Ashumal Gangwani and Shri

Jayesh Solanki of M/s K.N. Brothers and Shri Thakarshi Premji Kasundra,

Morbi during the course of adjudication. The adjudicating authority denied

the request of cross examination by observing in the impugn ed order, inter

alia, as under:

"26.6 Further as discussed above, all the persons had admitted their respective

role in this case, under Section 14 ofthe Central Excise Act, i944, voluntarily,
which is bhding upon them and relied upon in the case of the Noticee. Further,

I find that all the persons had not retracted their statements. Therefore, the same

are legal and valid pieces ofevidence in the eyes of law. Further, I find that the

facts available on record and relied upon in the Show Cause Notice are not only

in the form of oral evidences i.e. Statement of Shroff / Broker etc. but also

backed by documentary evidences i.e. Banl< Statements, Daily Sheet, Writing
Pad etc. recovered/ submitted by the Shroff /broker. Therefore, I hold that all
these evidences are valid and are correctly relied upon in the Show Cause

Notice by the investigating agency and is vatid. ...

26.7 It is a settled legal position that cross examination is not required to be

allowed in all cases. The denial of opportunity of cross-examination does not
vitiate the Adjudication proceedings. I place reliance upon the j udgemenl ofthe
Hon'ble High Cout of Madras in the case of lvl/s Erode Anrrai Spiruring Mills
(Pvt) Ltd - 2019 (366) ELT 647, wherein it was held that where opporrunity of
cross examination was not allowed the entire proceedings will not be vitiated.

10-l I find that none of the statements of Shroff/ Middlemen/Brokers and

Director of Appellant No. 1 recorded during investigation have been

,ri

J ,,L
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retracted nor there is any allegation of duress or threat during recording of

Statements. Further, Shroff/ Middlemen/ broker have no reason to depose

before the investigating ofiicers something which is contrary to facts. It is

also pertinent to mention that the present case was not one off case

involving clandestine removal of goods by Tile manufacturers of Morbi. It is

on record that DGCEI had simultaneously booked offence cases against 186

such manufacturers for evasion of Central Excise duty who had adopted

similar modus operandi by routing sale proceeds of illicitly cleared finished

goods through Shroffs / Middlemen/brokers. It is also on records that out

of said 186 malufacturers, 61 had admitted to evasion of duty and had also

paid duty evaded by them. So, the documentary evidences gathered by the

investigating officers from ttre premises of Shroffs / middlemen contained

trails of illicitly removed goods and preponderance of probability is certainly

against Appellant No. 1. It has been consistently held by the higher

appellate fora that cross examination is not mandatory and it depends on

facts ofeach and every case. I rely on the decision rendered by the Hon'ble

Bombay High Court in the case of Patel Engineering Ltd reported as 2Ol4

(3O7) E.L.T. 862 (Bom.), wherein it has been held that,

*23. Therefore, we are of the opinion that it will not be correct to hold that

irrespective ofthe facts and circumstances and in all inquiries, the right ofcross

examination can be asserted. Further, as held above which rule or principle of
natural justice must be applied and followed depends upon several factors and

as enumerated above. Even ifthere is denial of the request to cross examine the

witnesses in an inquiry, without anything more, by such denial alone, it will not

be enough to conclude that principles of natural justice have been violated.

Therefore, the judgments relied upon by Shri Kantawala must be seen in the

factual backdrop and peculiar cilcrunstances of the assessee's ease before this

Court."

1O.2 By following the above decision and considering the facts of the case,

I hold that the adjudicating authority has not erred by not acceding request

for cross examinalion of the witnesses, as sought by Appellant No' 1'

ll"TheAppellanthasalsocontendedthattheadjudicatingauthority

relied upon the Statements of Shroff, Middleman/Broker as well as private

records seized from the premises M/s K. N. Brothers and submitted by shri

Thakarshi Premji Kasundra and but ignored that Shri Dushyant Bhavjibhar

Patel, Director of Appellant No. 1, had executed affidavit dated 2O'O8'2O2O

to the effect that they have not manufactured and cleared Ceramic Tiles as

mentioned in the impugned SCN without issuing Centra-l Excise invoices

and without payment of duty; that neither he nor their other directors have

received any cash as mentior'ed in the SCN' He also declared in the said

Page 20 o{ 27
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affidavit that his statement dated 20.01.2016 was not as per his say and

also not voluntar5r.

11.1. I have gone through the Affidavit filed by Appellant No. 2 on

2O.8.2O2O contained in appeal memorandum. It is not brought to my notice

that the said alfidavit for retraction was brought to the notice of the officer,

who recorded their statement, and hence it has no bearing on t.Ile legality

of the issue. The Tribunal in the case of Champion Confeclionery reported

in 2010 (2621B.L.T.865 (maintained in 201 1 (263) ELT A108 (Bombay High

Court), has held that retraction of any statement is to be made to the

authority before whom the statement is given. Similarly, the Hon'ble

CESTAT, New Delhi in the case of Gautam Trades & Agencies, reported in

2OlL (2741ELT 4O8 has held at para 5.5 of the Order that,

"The retraction was not addressed to the offrcer before whom the statement was

given. Retraction, by its nature is required to be given or submitted to the officer

who had taken their statement. ln other cases, it could be considered only as a

representation or a complaint. We have not been shown that this retraction was

given to the officer who has recorded the statement. "

Ll..2 I further find that the said affidavit was produced before the

adjudicating authority in reply to Shoq, Cause Notice. It is a settled legal

position that retraction of statement by way of filing aflidavit and produced

in reply to the Show Cause Notice after considerable lapse of time has no

effect on the legality of the case. I rely on the decision of the Hon'ble High

Court of Bombay rendered in the case of Roopkala Export Corpn reported

in 2OO4 (165) ELT 26, wherein it has been held that,

"14. It was, however, contended that in the defence reply dated 24-4-7999

(in reply to the show cause notice dated9-2-1999),lhe Petitioners had submitted

that the statements ofPetitioner No. 2 were taken in the year 1995 under duress

and that the said statements do not reflect the correct position which was

prevailing at the relevant time. By no stretch of imagination such a vague

statement made in reply to the show cause notice can be said to be a retraction

ofthe statement recorded under Section 14 ofthe Act. Even assuming that the

said statements were retracted, the very fact that the statements recorded in
September, 1995 were sought to be retracted in April, 1999 in reply to show

cause notices issued in the year 1999 clearly shows that the said retraction is

merely an afterthought and is not bona fide"

11.3 I also rely on Order passed by the Hon'ble CESTAT, New Delhi in

the case of AniI Kumar reported in 20OO (118) ELT 377, wherein at para 8

of the order, it has been held that,

"I also find that these statements were never retracted by the appellants at any
point of time except at the time of filing reply to the show cause notice. The
Hon'ble High Court in the case Surjit Singh Chabra has held statements
recorded before the Customs authorities is an admissibte piece ofevidence and
it's belated retraction has to be weighted with due caution.',

I

It
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I f .4 In view of the above, I hold that retraction of Statement by Appellant

No. 2 by way filing affidavit is an afterthought only and it has no relevance

in the case.

12" The Appellant has contended that in the entire case except for so

called evidences of receipt of money from the buyers of tiles through Shroff/

It4iddlemen/ Broker, no other evidence of manufacture of tiles, procurement

of raw materials including fuel and power for manufacture of tiles,

deployment of staff, manufacture, transportation of raw materials as well

as finished goods, payment to all including raw material suppliers,

transporters etc. in cash have been gathered. The Appellant further

contended that no statement ofany ofbuyers, transporters who transported

raw materials and finished goods etc. are relied upon or even available. It is

settled position of law that in absence of such evidences, grave allegations

of clandestine removal c€rnnot sustain and relied upon various case laws.

12.1. I frnd that the investigating oflicers gathered evidences from the

premises of M/s K.N. Brothers, Rajkot, Shroff, and submitted by Shri

Thakarshi Premji Kasundra, Morbi, Middlemen, during recording of his

statements, which indicated that Appellant No. 1 routed sales proceeds of

illicitly removed goods through the said Shroff and Middlemen/Broker. The

said evidences were corroborated by the depositions made by Shri Lalit

Ashumal Gangwani, Owner of M/s K.N. Brothers, Shri Thakarshi Premji

Kasundra, Morbi during the course of adjudication. It is also observed that

Shri Harishankar Sharma, S/o Shri lvlahesh Kumar Sharma, Director of

M / s Sharma tiles Pvt. Ltd., Chennai, in his Statement recorded on

04.06.2019 deposed that they had purchased goods from Appellant No. 1

and tfrey deposited cash amounts in the bank accounts as given by

Appellant No. 1. Further, as discussed supra, Appellant No. t had devised

such a modus operandi that it was difficult to identiff all buyers of goods or

transporters who transported the goods. In catena of decisions, it has been

held that in cases of clandestine removal, it is not possible to unearth a1l

the evidences and Departrnent is i'iot required to prove the case with

mathematical precision. I rely on the order passed by the Honble GESTAT,

Ahmedabad in the case of Apurva Aiuminium corporation reported al 7996

(26t\8.L.T.515 (Tri. Ahmd'), wherein at Para 5'1 of the order, the Tribunal

has held that,

"Once again the onus of Provmg that they have accounted for all the goods

produced, shifts to the aPPellants and they have failed to discharge this burden'

the department to show challanwise details of goods transported or

ih
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13. In view of the above, the various contentions raised by Appellant No'

1 are of no help to them and they have failed to discharge the burden cast

on them that they had not indulged in clandestine removal of goods. On the

other hand, the Department has adduced suflicient oral and documentary

corroborative evidences to demonstrate that Appellant No. 1 indulged in

claldestine removal of goods and evaded pajrment of central Excise duty.

I, therefore, hold that confirmation of demand of Central Excise du$

amount of Rs. 63,87,1091- by the adjudicating authority is correct, legal

and proper. Since demand is confirmed, it is natura,l consequence tJlat the

conlirmed demand is required to be paid along with interest at applicable

rate under Section l lAA of the Act. I, therefore, uphold order to pay interest

on confirmed demand.

14. The Appellant has contended that Tiles were notified at Sr. No. 58

and 59 under Notification No. 49|2OO8-C.D.(N.T.) dated 24.12.2008, as

amended issued under Section 4A of the Act and dut5r was payable on the

retail sale price declared on the goods iess abatement@ 45o/o. Though there

is no evidence of manufacture and clearance of goods that too without

declaration of RSP/MRP, duty is assessed considering the so called alleged

realized value as abated value wittrout any legal backing. The Appellant

further contended that duty is to be determined as per Section 4A(4) of the

Act read with Rule 4(i) of Central Excise (Determination of Retail Sale Price

of Excisable Goods) Rules, 20O8,which provided that highest of the

RSP/MRP declared on the goods during the previous or succeeding months

is to be taken for the purpose of assessment.

14.1 I find it is pertinent to examine the provisions contained in Section

4,A, ofthe Act, which are reproduced as under:

"section 44. valuation of excisable goods with reference to retail sale price.-
(1) The Central Govemment may, by notification in the Official Cazette,
specifu any goods, in reiation to which it is required, under the provisions oi
the [Legal Metrology Act,2009 (l of 2010)] oi the rules made thereunder or
under any other 1aw for the time being in force, to declare on the package thereof
the.retail.sale price of such goods, to which the provisions of sub_slction (2)
shall apply.

(2) Where the goods specified under sub-section (l) are excisable goods and

Appeat No: V2 / 38- 39 / RAJ / 2021
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not transported. There are several decisions of Hon'ble Supreme Court and

High Courts wherein it has been held that in such clandestine activities, only

the person who indulges in such activities knows all the details and it would not

be possible for any investigating officer to unearth all the evidences required

-d proue with mathematical precision, the evasion or the other illegal

activities".
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.are chargeable to duty ofexcise with reference to value, then, notwithstanding

anythinfcontained in section 4, such value shall be deemed to be the retail sale

price delchred on such goods less such amount of abatement, if any, fiom such

ietail sale price as the Central Govemment may allow by notification in the

Official Gazette."

Appeat No: V2l38-39/RAJ/2021

I4.2 | fiid, that in terms of the Legal Metrolory Act,2OO9, retail sale price

is required to be declared on packages when sold to retail customers. This

would mean that when goods are sold to customers, other than retaii

customers, like institutional customers, the provisions of l€gal Metrologr

Act, 2009 would not be aPPtcable'

14.3 On examining the present case in backdrop of above provisions, I find

that Appellant No. t has not produced any evidences that the goods were

sold to retail customers. Further, as discussed above, Appellant No' I had

adopted such a modus operandi ttrat idenlity of buyers could not be

ascertained during investigation. Since, applicability of provisions

contained in Legal Metrologr Act,2oO9 itself is not confirmed, it is not

possible to extend benefit of abatement under Section 4A of the Act. Even if

it is presumed that all the goods sold by Appellant No.l were to retail

customers then also what was reaTized through Shroff/fuIiddlemen cannot

be considered as MRP value for the reason that in cases when goods are

sold .r-lerough dealers, realized value would be less than MRP value since

dealer price is always less ttran MRP price'

14.4 As regards contention of Appellant No'1 that duty is to be determined

as per Section aA(a) of the Act read with Rule 4(i) of Central Excise

(Determination of Retail SaIe Price of Excisable Goods) Rules' 2OO8' I llnd

it is pertinent to examine the provisions of Rule 4 ibid' which are reproduced

as under:

'RIILE 4. Where a manufacturer removes the excisable goods specified under

sub-section (l) of section 4A of the Act' '

(a) without declaring the relail sale price on the packages of such goods; or

h) bv declaring the retdil sale price' which is not the retail sqle price as

'irlqr*raZir-irirTr:i 
",iT 

the piovisions of the standards of weights 
'and -

iiorurr, ,q"t, 1976 (60 of 197i) ir rules maile thereunder or any other law for the

time being in force; or

k)
remov

by declaring the retail sale Price but obliterates the same after their

al from the Place of manufacture'

then, the retail sale price of such goods shall be ascertained in the following manner'

namely:'

r)

,t.r

i.i i''
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(i) if the manufacturer has manufactured and removed identical goods, within a

period ofone month, before or after removal of sttch goods, by declaring the retail

sale price, then, the said declared retail sale price shall be taken as the retail sale

price of such goods :

(ii) tf the retail sale price cannot be ascertained in terms of clause (i), the retail sale

price of such goods shall be ascertained by conducting the enquiries in the retail

market where such goods have normally been sold at or about the same time of the

removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertained under clause (i) or

clause (ii), then, the highest of the retail sale price, so ascertained, shall be taken as

the retail sale price of all such goods.

Explanation. - For the purposes of this rule, when retail sale price is req ired to be

ascertained bosed on market inquiries, the said inquiries shall be carried out on

sample basis. "

14.6 In view of above, plea of Appellant No. 1 to assess the goods under

Section 44 of the Act cannot be accepted.

15. The Appellant has contended that all the allegations are baseless and

totally unsubstantiated, therefore, question of alleged suppression of facts

etc. a,lso does not arise. The Appellant further contended that none of the

situation suppression of facts, willful mis-statement, fraud, coliusion etc'

as stated in Section 11A(4) of the Central Excise Act, 1944 exists in the

instant case but it is alleged suppression of facts in the impugned order

based on the general allegation. I find that the Appellant No. 1 was found

indulging in clandestine removal of goods and routed the cash through

Shroff/Middlemen/Broker. Tlne modus operandi adopted by Appellant No. 1

was unearthed during investigation carried out against them by DGCEI,

Ahmedabad. Thus, this is a clear case of suppression of facts with intent to

evade payment of duty. Considering the facts of tJre case, I am of the opinion

that ttre adjudicating authority was justified in invoking extended period of

limitation on the grounds of suppression of facts. Since invocation of

extended period of limitation on the grounds of suppression of facts is

upheld, penalty under Section 1 lAC of the Act is mandatory, as has been

held by the Hon'ble Supreme Court in the case of Rajasthan Spinning &

eaving Mills reported as 20O9 (238) E.L.T. 3 (S.C.), wherein it is held that

when there are ingredients for invoking extended period of limitation for
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14.5 I lind that in the present case, the Appellant No. t has not

demonstrated as to how their case is covered by any of the situation as

envisaged under sub clause (a), (b) or (c) of Rule 4 ibid. Hence, provisions

of Rule 4(i) ibid is not applicable in the present case.
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demand of duty, imposition of penalty under Section 1 1AC is mandatory.

The ratio of the said judgment applies to the facts of the present case' I,

therefore, uphold penalty of Rs. 63,87,1O9/- imposed under Section 1lAC

of the Act.

16. Regarding penalty imposed upon Appellants No. 2 under Rule 26 of

the Rules, I find that the said Appellant was Director of Appellant No. 1 and

was looking after day-to day affairs of Appellant No. 1 and was the key

person of Appellant No. 1 and was directly involved in clandestine removal

of the goods manufactured by Appellant No. 1 without payment of Central

Excise dulr and without cover of Central Excise Invoices. He was found

concerned in clandestine manufacture and removal of such goods and

hence, he was knowing and had reason to believe that the said goods were

liable to confiscation under the Act and the Rules. I, therefore, find that

imposition of penalty of Rs. 16,00,00O/- upon Appellant No. 2 under Rule

26(1) of the Rules is correct and legal.

17. In view of above, I uphold the impugned order and reject the appeals

of Appellants No. 1 to 2.

t

The appeals iiled by the Appellants are disposed off as above.

18.

18.

Tsrfta/Attested
I

!'l[,.':',.ji, / I

(AKHILESH KUMAR)

Commissioner (Appeats)

> e2-

No: V2l38-39 IRAJ l2O2r

Date:2cC le2/2O22
By R.P.A.D.

N.C.G rlya
Brtftqqt

Superlotendonl

fr gsrimrrt r+fiqrt,
ft?qrqn M frtts RtRr qr. ft&t.s
qAe{E dqr 25973, frffi-izg{ ts,
ff&-q zTr+s fttk+, c.A. ilqr
rrqlt, m-363642

.l

t

ffi,
ffi ftefs Rtfto xr. frftt-e
HAsroT {qr 25673, ftffi-izgr
ts, ffit'sztrd'sPift-5, q.ff. aqT

,trcrt, fi-.fi-363642.

1. M/s. Legend Ceramic Pvt. Ltd.

Survey No. 250/3, Pipti-Jetpur

Road, B/h Topland Ceramic, At.

Beta Rangpar, Morbi-363642.

To,

2. Shri Dushyantbhai Bhavajibhai

Patet, Director of M/s. Legend

Cerarnic Pvt. Ltd. Survey No.

250/3, Pipti-Jetpur Road, Blh

Toptand Ceramic, At. Beta

Rangpar, Morbi-363642.
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Appeat No: V2l18-39/RAJ/202'l

vfrfrfr:-

{w'str5t',T< qra i-+r +-1 q< i*q seqr< {Is, lsrrd **,3{ET{rqr{ fr qffi6rft

{gr
qErrc e{r{s',T< G +{r srr \r{:F*q e-+rn E6,,<r*fre ql{?6rq-{, (Iqfi}-a fr
qrqqrfi6r+{r&t(1

v{q.a orgm, T< cq t+r q< q4 Affiq strrE {t+,rwr}a urgffinv'<ivdz +1

qmql-mfrr+qrfifut

t'gffergs 1cu-s{ - 1 0 ), <rsr +q qni tqr" rr \rzi h*q scqr< {6, 4th t'Btr q-flqr+}

ve-{t€ frf ftq t-s, {N-+td fr, t+qm 107(15) of GST Act, 2017 h wger<

qri-fir€tt{r

sc/k{rl.fi 3lrgtr c( Ks +{r 6'{, ffi qreq U| 1, 51 3naq{fi Hrffi fu t

.nSmrs-{t

1)

2\

3)

4)

5)

,-P

*
g
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